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No. 8709. 


JOHN DI BENEDETTO and WAYLAND C. 
DORRANCE, Appellants, 

v. 

HENRY MORGENTHAU, Jr., individually and as 
Secretary of the Treasury, Appellee. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This suit was brought by two United States customs in¬ 
spectors in the District Court of the United States for the 
District of Columbia, to determine their right to receive the 
compensation established by law for certain services ren¬ 
dered on national holidays in connection with the lading and 
unlading of vessels and other conveyances or vehicles en¬ 
gaged in foreign commerce. A declaratory judgment was 
sought against Henry Morgenthau, Jr., individually and as 
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Secretary of the Treasury (R. 2-15) 1 , predicated on the 
jurisdiction of the District Court under the provisions of 
Title 11, Section 306, District of Columbia Code, and also 
under the provisions of Title 28, Section 41(5), United 
States Code, as amended. 

The appellee entered an appearance and moved to dis¬ 
miss the bill of complaint for failure to state a claim on 
which relief could be granted (R. 15). Subsequently, ap- 
pellftfrfcr moved to dismiss the bill of complaint for lack of 
jurisdiction of the cause (R. 15-16). No question of per¬ 
sonal jurisdiction or venue is presented. 

At the time of argument, the appellee moved to withdraw 
his motion to dismiss the complaint for failure to state a 
claim. The District Court allowed withdrawal of that mo¬ 
tion, wrhich w’ent to the merits, and granted appellee’s mo¬ 
tion to dismiss the complaint for lack of jurisdiction, with¬ 
out opinion. On January 21, 1944, a judgment dismissing 
the complaint wras filed (R. 16). Notice of appeal to this 
court was filed within three months, on January 29, 1944 
(R. 17). This court has jurisdiction of the appeal under 
Title 17, Section 101 of the District of Columbia Code. 

STATUTES INVOLVED. 

The provisions of the Tucker Act, as amended, 28 U. S. C. 
Sec. 41(20),*s ::: set out at pages 20-21, infra. Section 5 of 
the Customs Overtime Act of 1911, as amended in 1920, 
and Section 451 of the Tariff Act of 1930, w’hich are the 
provisions underlying appellants’ case on the merits, are 
set out in the complaint (R. 3-5). 

STATEMENT. 

Appellants are and have been for some years regularly 
employed as customs inspectors at the port of New York 
(R. 2-3). Appellee, as Secretary of the Treasury of the 
United States, has supervision and control over the United 

1 Record references are made to pages in the Joint Appendix, attached to 
this brief, which has separately numbered pages. 
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States Customs Service (R. 3). The right of appellants 
and other similarly situated customs officers and employees 
to extra compensation for services performed on national 
holidays for private interests was recognized by appellee, 
his agents and subordinates, from the time Sunday and 
holiday services were definitely made a part of overtime 
provisions, until the close of 1941 (R. 5). On December 31, 
1941, appellee, through his subordinates, ordered all em¬ 
ployees of the Treasury Department to perform “regular 
hours of duty * * * on New Year’s Day, Thursday, January 
1,1942 in view of the war” (R. 6). A similar order was made, 
subsequently, in respect to each of the following holidays: 
Decoration Day, Saturday, May 30, 1942; Armistice Day, 
Wednesday, November 11, 1942; and Thanksgiving Day, 
Thursday, November 26, 1942 (R. 7, 8). 

Appellant Di Benedetto reported for duty pursuant to 
the administrative order of December 31, 1941 and was 
assigned to and performed eight hours of service in con¬ 
nection with the lading of the S.S. Argentina on the holi¬ 
day of January 1, 1942 (R. 6). Appellant Dorrance re¬ 
ported for duty pursuant to administrative order and was 
assigned to and performed eight hours of service in connec¬ 
tion with the lading or unlading of railroad freight cars on 
each of the holidays of May 30, November 11, and Novem¬ 
ber 26, 1942 (R. 7, 8, 9). After rendering the respective 
service^ appellants signed the customary “statement of 
services rendered” (R. 6, 7, 8, 9), and filled out and signed 
pay vouchers indicating the nature of the work done and 
calling for payment of extra compensation, calculated on 
the statutory basis of two times their regular rates of pay 
per day (R. 6, 7, 8, 9). 

On January 12, 1942, appellee, through his subordinates, 
was asked, on behalf of appellant Di Benedetto and other 
similarly situated customs officers and employees, to pay 
the statutory rate of compensation for services performed 
for private interests on the holiday of January 1, 1942 (R. 
9). Appellee declined to recognize any right to extra com- 
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pensation at the statutory rate, except for work done after 
5 p. m., and indicated that the holiday would be treated as 
any regular working day (R. 9-10). In August, 1942, the 
matter of holiday compensation was again called to the 
attention of appellee through his chief legal officer, the 
General Counsel to the Treasury Department (R. 10), on 
behalf of appellants and other similarly situated customs 
officers and employees. Appellee referred the question of 
payment for such services to the Comptroller General for 
decision (R. 10). The Comptroller General, acting for 
appellee, declined to recognize the right of appel¬ 
lants and other similarly situated customs officers and em¬ 
ployees, pending the Court of Claims decision in Howard 
C. Myers v. United States (R. 10). On February 1, 1943, 
the Court of Claims rendered a decision in that case 
favorable in every respect to the customs employees there 
involved. That the sole basis for refusal had thus been 
removed was called to the attention of appellee through 
his General Counsel on March 13, 1943 (R. 10). On April 
10,1943 appellee again declined to direct payment (R. 11), 
and appellants have not yet received any extra compensa¬ 
tion for their holiday services (R. 7, 8, 9). 

The present suit, which was instituted on April 28, 1943, 
asks a declaratory judgment that appellants are entitled to 
extra compensation at the statutory rate for the services 
which they performed for private interests on the holidays 
of January 1, May 30, November 11, and November 26, 
1942, and that the orders made by the appellee through* his 
assistants and subordinates requiring the customs offices 
to remain open on the respective holidays could not, as a 
matter of law, abrogate appellants’ right to receive extra 
compensation for such services (R. 12-14). 

On December 1, 1943 appellee filed a motion to dismiss 
the complaint for failure to state a claim against appellee 
upon which relief might be granted (R. 15). On Monday, 
January 3,1944, the Supreme Court affirmed the judgment 
of the Court of Claims in Howard C. Myers v. United 
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States in respect to the absolute right of customs officers 
and employees to receive statutory premium rates for Sun¬ 
day and holiday services. United States v. Myers , 
320 U. S. 561 (1944). On Friday, January 7, 1944, 
appellee filed a motion to dismiss appellants’ complaint for 
lack of jurisdiction of the cause (R. 15-16). At the time of 
argument the District Court permitted appellee to with¬ 
draw his prior motion to dismiss for failure to state a claim, 
over appellants’ objection, and granted appellee’s motion 
to dismiss the complaint for want of jurisdiction of the 
cause (R. 16), without opinion. 

POINTS RELIED ON. 

I. The District Court erred in dismissing the complaint 
herein (R. 16). 

II. The District Court erred in failing to hold that it had 
jurisdiction of the cause under the provisions of Title 28, 
Section 41(5) of the United States Code, as amended. 

III. The District Court erred in failing or refusing to 
exercise its jurisdiction under the provisions of Title 28, 
Sections 41(5) and 400 of the United States Code, as 
amended, to hear and decide appellants’ case on the merits. 

SUMMARY OF ARGUMENT. 

The District Court dismissed the complaint without opin¬ 
ion. In view of the arguments advanced below, it is not 
certain whether appellee’s motion to dismiss the complaint 
for lack of jurisdiction was granted by the District Court 
(1) because the Court decided that it was without power to 
entertain the suit in view of the limitation in the Tucker 
Act or (2) because the Court felt that it had discretion to 
decline to exercise an admitted jurisdiction. These were, 
in general, the grounds suggested by appellee below in sup¬ 
port of his motion to dismiss for lack of jurisdiction. Ap¬ 
pellants submit that on whichever of the foregoing grounds 
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the District Court purported to rest its decision, its judg¬ 
ment in dismissing the complaint for lack of jurisdiction 
must be reversed. 

As to the first suggested ground of decision, it is appel¬ 
lants ’ contention that neither the Tucker Act nor any prin¬ 
ciple in the law of declaratory judgments is a bar to main¬ 
tenance of the instant suit for a declaratory judgment in 
the District Court. Appellants rely both on the fact that 
the very procedure here followed and the very remedy here 
sought by appellants were declared appropriate by this 
Court in the consolidated cases of Meyer v. Morgentliau 
and Callahan v. United States, 74 App. D. C. 281, 282, 122 
F. (2d) 216, 217 (1941), and on the correctness of that posi¬ 
tion as an original proposition. 

While in Meyer v. Morgentliau, standing alone, this 
Court did not rule expressly on the jurisdictional point 
urged below by appellee, an affirmative holding as to juris¬ 
diction was implicit in its direction to the lower court to 
exercise jurisdiction in that case. In Callahan v. United 
States this Court did rule directly on the jurisdictional 
issue. The two cases were argued and decided as one and, 
taken together, constitute judicial precedent in plain con¬ 
tradiction of appellee’s contention that the District Court, 
for any of the reasons advanced below, lacked the power to 
entertain such a suit as appellants bring. 

As to the second suggested ground of decision, we sub¬ 
mit that the District Court may not decline to exercise its 
jurisdiction to hear and decide a cause which is properly 
brought to it for decision except in an exceptional case and, 
even then, only on established and recognized legal grounds. 
Meredith v. City of Winter Haven, 320 U. S. 228 (1943). 
See also Mutual Life Ins. Co. of New York v. Krejci, 123 F. 
(2d) 594 (C. C. A. 7th, 1941); Maryland Casualty Co. v. 
Consumers Finance Service, 101 F. (2d) 514 (C. C. A. 3d, 
1938). 

There are no circumstances connected with appellants’ 
case which render it such an exceptional case. And there 



is no recognized public policy or defined principle which 
would permit the District Court to refuse to exercise the 
jurisdiction appellants have here properly invoked. 

ARGUMENT. 

Preliminary Statement. 

On the merits, appellants request a determination, gen¬ 
erally, of their right to receive extra compensation for holi¬ 
day services on the basis fixed by the Customs Overtime 
Act, as amended, and, specifically, of their right to receive 
extra compensation for services rendered on the national 
holidays of New Year’s Day, Decoration Day, Armistice 
Day, and Thanksgiving Day in the year 1942. In so doing, 
appellants seek relief from an unwarranted and unlawful 
denial of a clear statutory right by appellee, the adminis¬ 
trative head charged with the duty of carrying out the pro¬ 
visions of the statute which creates that right. In short, 
appellants’ suit is brought to fix the limits of appellee’s 
administrative authority in respect to what holiday ser¬ 
vices are entitled to extra compensation under the statute 
and to stop the continuing unlawful assumption of author¬ 
ity in this connection by appellee. 

The appellee prevailed below in his contention that the 
District Court lacked jurisdiction of the cause. Hence, the 
only question presented on this appeal by the record is 
whether or not the District Court has jurisdiction over the 
subject matter of this suit -which is brought by customs 
officers against their chief administrative officer for a 
declaration of the proper construction of the statute from 
which he derives his authority in connection with extra 
compensation for services, performed on national holidays. 
A possible second question, however, is, if the Court has 
jurisdiction, whether or not it may, for any reason, decline 
to exercise that jurisdiction by dismissing appellants’ suit 
without consideration of the merits. 
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I. 

The District Court has jurisdiction over the subject 

MATTER OF APPELLANTS ’ SUIT. 

Appellants’ cause of action arises under the Customs 
laws of the United States and is clearly within the jurisdic¬ 
tion conferred on district courts by Title 28, Section 41(5) 
of the United States Code, as amended. 

The appellee did not deny that appellants, in seeking 
relief from unlawful administrative action, properly in¬ 
voked the District Court’s power to administer the remedy 
of declaratory judgment under the Federal Declaratory 
Judgments Act, Title 28, Section 400 of the United States 
Code, aside from his arguments related to the Tucker Act. 
Indeed, he could not. Meyer v. Morgenthau, 74 App. D. C. 
281, 122 F. (2d) 216 (1941); Perkins v. Elg, 307 U. S. 325 
(1939), modifying and affirming 69 App. D. C. 175, 99 F. 
(2d) 408; Aetna Life his. Co. v. Haworth, 300 U. S. 227 
(1937); Currin v. Wallace, 95 F. (2d) 856 (C. C. A. 4th, 
1938, aff’d 306 U. S. 1 (1939). 

The crux of appellee’s objection to jurisdiction below, 
however, was that, since appellants are “officers” of the 
Federal Government, the cause is necessarily removed 
from the jurisdiction of the District Court by the Tucker 
Act, Title 28, Section 41(20) of the United States Code, as 
amended, which prohibits suit in a federal district court 
by an “officer of the United States” against the United 
States “to recover compensation for official services.” 
(See text of statute infra p. 20.) 

Before we discuss in detail the reasons why the ap¬ 
pellee’s contention below must be rejected and the judg¬ 
ment of the District Court reversed, a number of prelim¬ 
inary matters need to be disposed of. We concede that 
appellants are “officers of the United States” but we con¬ 
sider that fact wholly immaterial. We agree that a suit 
by an “officer” against the United States “to recover” 
“compensation for official services” is clearly not main- 
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tainable in the District Court. We also agree that the 
Declaratory Judgments Act confers no new jurisdiction 
over subject matter on the District Court and that, if appel¬ 
lants had sued the United States under the Tucker Act, the 
fact that they asked for declaratory relief could not render 
such an action maintainable in the District Court. But we 
disagree sharply and fully with appellee’s position, suc¬ 
cessfully maintained below, that the instant suit must be 
transformed into an action under the Tucker Act and the 
District Court thereby be precluded from taking juris¬ 
diction. 

The Tucker Act Is Not a Bar to Maintenance of Appellants’ 
Suit in the District Court. 

The judgment of the District Court dismissing the com¬ 
plaint in this case, in so far as it is based on a decision that 
it lacked power to entertain a suit of the type appellants’ 
bring because of the Tucker Act, is in direct conflict with 
the decisions of this Court. That such an action as this is 
not to be treated as a suit under the Tucker Act was estab¬ 
lished in the recent cases of Harry A. Meyer v. Morgenthau 
and Joseph F. Callahan v. United States, 74 App. D. C. 281, 
2S2, 122 F. (2d) 216, 217 (1941). A brief detail of the dis¬ 
tinctive causes of action and the contrasting remedies 
sought in those two test cases, which were litigated by the 
parties and decided by the District Court and this Court 
as companion cases, will indicate their conclusiveness on 
the issue here under review. 

There, as here, the plaintiffs were employed in the Cus¬ 
toms Service of the United States. 

There, as here, the plaintiffs’ right to receive extra com¬ 
pensation, computed at statutory rates, was derived from 
Section 5 of the Customs Overtime Act of 1911, as supple¬ 
mented by the Tariff Act of 1930. 

There, as here, the injury to the plaintiffs’ rights re¬ 
sulted from unlawful administrative action by the Secre¬ 
tary of the Treasury. By administrative order he had at- 
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tempted to substitute, for the basis expressly provided in 
the statute, a blanket, arbitrary, “day’s pay” as the basis 
for calculating extra compensation. 

There, as here, that unlawful action resulted from a mis¬ 
conception of his ministerial duty under the statute on the 
part of the Secretary. 

There, as here, the wrong complained of could be given a 
factual setting for purposes of suit only in terms of periods 
of “overtime”, Sunday and holiday services rendered, for 
which extra compensation in specified amounts had been 
refused by the Secretary. 

There, as here, the basic considerations touching juris¬ 
diction were (1) what forum was the proper one in which 
to seek redress, and (2) what remedy or remedies were 
appropriate under the circumstances to relieve from the 
injury complained of. 

There, as here, plaintiff Meyer, admittedly an “officer 
of the United States”, predicated his suit on the jurisdic¬ 
tion conferred on this Court by Section 41(5) of Title 28 
of the United States Code, as amended. 

There, as here, plaintiff Meyer considered a declaratory 
judgment running against the Secretary the remedy most 
appropriate to his needs. In order to place squarely in 
issue in his case the appropriateness of the primary relief 
asked of the District Court, Meyer requested, in the 
alternative, several types of affirmative relief, 2 all of which 
are more drastic remedies than is a pure declaration of 
rights. 3 On the other hand, in contrast wfith this case and 

- (1) A money judgment against the private party who benefited from the 
services rendered but from whom the proper amounts had not been collected. 

(2) A money judgment against the collector of customs personally for 
failure to perform his statutory duty of collecting and paying over the proper 
amount. 

(3) A mandatory injunction in the nature of the old writ of mandamus 
requiring the Secretary to fix overtime pay as required by statute. 

(4) A negative injunction to prevent the Secretary from applying his er¬ 
roneous ruling governing computation of overtime compensation. 

3 See, for example, the statement of Judge Vinson in Doehlcr Metal Furni¬ 
ture Co. v. Warren. 76 App. T>. C. 60, 129 F. (2d) 43, 45 n. 12 (1942), 
cert, denied, 317 U. S. 663, 708 (1943): “Tn this case there is no necessity 
to decide whether a party who has the makings of a mandamus case could 
ask for a declaration of his rights instead. Tt would seem that he could if 
the milder form of relief appeared appropriate to him and to the court. 
Borchard, Declaratory Judgments, 2nd Ed. 1941, 315 et scq.” 
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the Meyer case, plaintiff Callahan, on evidentiary facts in 
all material respects identical with those in Meyer v. Mor¬ 
genthau, predicated his suit in Callahan v. United States 
on the jurisdiction conferred on this Court by the Tucker 
Act. As an ‘‘employee” of the federal government, he 
sued the United States to recover, in a money judgment, an 
amount equivalent to unpaid extra compensation. 

The following history of this test litigation, which cul¬ 
minated in a single decision of this Court covering both 
cases, shows its direct bearing on the instant suit. 

In Meyer v. Morgenthau, supra, defendant Morgenthau 
moved to dismiss the complaint (1) for failure to state a 
claim (which went to the merits) and (2) for want of juris¬ 
diction of the subject-matter. The jurisdictional objection 
was not argued as such, but the issue it raised was clearly 
called to the attention of the court. The motion was never 
withdrawn and it appeared in the printed record on appeal 
to this Court. 

The motion to dismiss for failure to state a claim was 
based on the theory that the acts complained of were within 
the discretion of the Secretary, and, therefore, not the 
proper objects of a declaratory judgment—since such rem¬ 
edy could, no more than any other, override the well- 
established, self-imposed limitation on judicial review of 
administrative action. In other words, defendants argued 
that the case was not a proper one for a mandatory injunc¬ 
tion (the old mandamus action) and that declaratory relief 
was therefore also improper. Plaintiffs conceded that if 
the acts were discretionary the Court could give no relief. 
Thus, the issue on the merits in Meyer v. Morgenthau was 
whether or not the Secretary’s acts were discretionary. 

The District Court granted the motion to dismiss on the 
ground that plaintiffs had failed to state a claim because 
the administrative duties in connection with computation 
of extra compensation were not ministerial but discretion- 
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ary. This Court reversed the lower court’s ruling on the 
motion to dismiss in Meyer v. Morgentliau, holding that the 
duties of the Secretary under the statute were ministerial 
and subject to judicial review. The cause was remanded to 
the District Court with the direction that Meyer was en¬ 
titled, at least, to relief by way of declaratory judgment on 
the merits, i.e., a declaration that it was the statutory right 
of plaintiff to receive, and the ministerial duty of the de¬ 
fendant administrator to compute, extra compensation on 
the basis fixed by statute. Following the decision by this 
Court, the Secretary changed the administrative practice 
complained of. Thereafter, pursuant to stipulation by the 
parties, the District Court dismissed the cause as moot. 

In Callahan v. United States, supra, on the other hand, 
the case was decided on motions for summary judgment 
which, in addition to the issues of law involved in Meyer v. 
Morgentliau, raised an issue as to jurisdiction: Was plain¬ 
tiff an “employee” or an “officer” within the terms of the 
Tucker Act? It was conceded that if plaintiff were held 
“an officer of the United States” he could not sue the 
United States in the District Court for the extra compensa¬ 
tion of which he had been deprived by unlawful administra¬ 
tive action. The District Court gave judgment against 
Callahan, holding that he had failed to state a claim on 
which relief could be granted for the same reason as that 
given in dismissing the complaint in Meyer v. Morgentliau, 
supra. This Court affirmed the result in Callahan v. United 

States but for a different reason from that advanced bv the 

•» 

District Court. The reviewing court faced squarely the 
real issue raised by the complementary character of the two 
suits and based its affirmance of dismissal on the ground 
that Callahan was, iq fact, “an officer of the United States” 
and therefore barred by the Tucker Act from maintaining 
suit against the United States to recover compensation for 
official services. 

To recapitulate: In Meyer v. Morgenthau and Callahan 
v. United States, two “officers” of the Federal Government 
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suffered identical wrongs at the hands of the Secretary of 
the Treasury who refused to perform a ministerial duty, 
imposed by the Customs Overtime Act, in respect to extra 
compensation for official services in the form of statutory 
“overtime”, Sunday and holiday work. 

One of those “officers”, Meyer, conceived his most ap¬ 
propriate remedy to be a declaration of his right to receive 
the extra compensation provided by statute and of the con¬ 
sequent duty of the administrator to compute and pay over 
the amounts according to law. He sought a declaratory 
judgment construing the statute involved and looking pri¬ 
marily to the future conduct of the administrative author¬ 
ity. The other, Callahan, conceived his remedy to be a suit 
against the United States to recover in a money judgment 
a stated sum equivalent to the extra compensation of which 
he had been deprived. Both chose the District Court as 
the forum. 

The result in the foregoing test litigation was that 
Meyer’s cause of action was held by this Court brought in 
the proper forum and the declaratory relief for which he 
had asked was approved as a remedy. On the other hand, 
Callahan’s cause of action was held not brought in the 
the proper forum because, in view of the Tucker Act, the 
District Court lacked power to entertain a suit seeking the 
remedy he asked. Callahan’s cause of action and the rem¬ 
edy he asked were, thus, recognized as distinct and differ¬ 
ent from those of Meyer inasmuch as Callahan had 
conformed both to the requirements of an entirely different 
legal vehicle—the Tucker Act. 

It is clear that, if Meyer had brought his suit under the 
Tucker Act, he vrould have failed as Callahan did and that, 
if Callahan had cast his suit in the form of a simple request 
for a declaration of rights and duties, he would have pre¬ 
vailed as Meyer did. It can not be denied that Meyer v. 
Morgentliau and Callahan v. United States , standing to¬ 
gether as they must, indicate that this Court, in rendering 
its decision on the merits in those cases, considered the 
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basic question of jurisdiction of the District Court over the 
subject matter and reached a determination in favor of 
jurisdiction in Callahan v. United Statesj /kcu o* ' 


/ /<- 


The foregoing examination of the cases on which appel¬ 
lants rely shows that appellee, in attacking the jurisdiction 
of the District Court to hear and determine the case at bar, 
has reargued settled jurisdictional points. It also demon¬ 
strates beyond question that, even as an original proposi¬ 
tion, the position taken by this Court in respect to the juris¬ 
diction of the District Court in such a case as this is alto¬ 


gether correct. 


Considerations of Policy and Common Sense Support the 
Position Taken by This Court. 

It is evident on the face of the complaint in the instant 
suit that it is in no sense a suit within the Tucker Act limi¬ 
tation. Plainly, it does not contain any of the essential 
features of such an action. It is not a suit against the 
United States. It is not a suit at law for a money judg¬ 
ment. It is not a suit to recover fees, salary or compensa¬ 
tion. 

It is equally evident on the face of the complaint that it 
is a suit within the intent and purpose of the Declaratory 
Judgments Act. Perkins v. Elg, 69 App. D. C. 175, 99 F. 
(2d) 408, 414 (1938) modified and aff’d , 307 U. S. 325 
(1939). It is a suit for a simple declaration of legal rights 
and obligations arising under a federal statute. It is a suit 
against an administrative officer charged with a plain stat¬ 
utory duty. It is a suit which will put an end to the con¬ 
troversy between the parties and terminate the uncertainty 
and insecurity engendered by persistent administrative 
misconstruction of the statute. 

Such a suit as appellants bring not only does not con¬ 
travene any policy connected with the Tucker Act, but it 
is in furtherance of the avowed policy of Congress and the 
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federal judiciary to make available expeditious settlement 
of litigation by resort to declaratory judgment in appro¬ 
priate cases. See for example, Western Electric Co. v. 
Hammond, 135 F. (2d) 283 (C. C. A. 1st, 1943), rev’g 44 
F. Supp. 717. See, also, Borchard, Declaratory Judgments 
(2d ed. 1941) Ch. XIV. 

The policy back of the Tucker Act is to carve out of the 
sovereign immunity from suit a carefully defined area in 
which the United States gives its consent to suit against 
itself in the Court of Claims, with certain concurrent 
jurisdiction in the District Courts. The jurisdiction thus 
conferred has always been strictly confined to “rendition 
of money judgments in suits brought against the United 
States.” United States v. Sherwood, 312 U. S. 584, 587-8 
(1941); United States v. Jones, 131 U. S. 1 (1889); North 
Side Canal Co. v. Twin Falls Canal Co., 12 F. (2d) 311 (S. 
D. Idaho, 1926); Sioux City St. P. R. Co. v. United States, 
36 Fed. 610 (C. C. Iowa, 1888). And the consent to suit 
has been conditioned on a restriction of issues which could 
be adjudicated to those between the claimant and the 
United States only. United States v. Sherwood, supra, p. 
591; National Surety Co. v. Washington Iron Works, 243 
Fed. 260, aff’d 253 Fed. 623 (C. C. A. 9th, 1918); Kincaid 
v. United States, 35 F. (2d) 235, 239-40 (W. D. La. 1929). 

The requirement that suits by “officers” against the 
United States be brought in the Court of Claims can, there¬ 
fore, be no more than the declaration of a policy against 
permitting an outright financial obligation of the kind de¬ 
scribed to be imposed on the United States except by order 
of the Court of Claims. This fact becomes doubly clear 
when it is pointed out that the judicial power of the Court 
of Claims derives not from the Judiciary Article of the 
Constitution, but from the Congressional power “to pay the 
debts • • • of the United States.” See United States v. 
Sherwood, supra, at 587. 

The English law provides an important precedent. In 
England, the petition of right is the parallel remedy per¬ 
mitting assertion of claims against the sovereign. It ad¬ 
mits of a much wider recovery against the Crown than is 
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possible against the Federal Government of the United 
States. 4 Even so, the propriety of suit against public offi¬ 
cials to test the validity of administrative action by way 
of declaratory judgment has long been recognized. 5 

Certainly the whole import of these cases, and the logic 
of legal rights and remedies in general, is against the result 
reached on the theory advanced by appellee, and in which 
the District Court acquiesced—that, simply because two 
injuries arise from the same invalid administrative acts 
and the practical effects of successful suit may be similar, 
two distinctly different types of action, seeking different 
remedes, must be deemed the same, in legal contemplation, 
and their separate identities wholly ignored. 

It is submitted, therefore, that on the authority of Meyer 
v. Morgenthau and Callahan v. United States, supra, the 
judgment of the District Court dismissing the complaint 
for want of jurisdiction must be reversed. 

II. 

No GROUND EXISTS IN APPELLANTS’ CASE ON WHICH THE COURT 
COULD DECLINE TO EXERCISE ITS JURISDICTION OVER THE 
CAUSE. 

A motion to dismiss the complaint for want of jurisdic¬ 
tion does not, in all likelihood, raise any issue except that 
of the jurisdiction of the court in the sense of its power to 
hear and determine the type of suit brought. Particularly 
is that true when the final order by the lower court recites 
that the motion to dismiss the complaint for want of juris¬ 
diction has been granted and the judgment entered pursu¬ 
ant to that recital states that the cause was “dismissed for 

4 Sec Borchard, Declaratory Judgments (2d ed. 1941) 370. 

•'Sec, in particular, the classic case of Dyson v. Attorney-General, [1911] 
1 K.B. 410, [1912] 1 Ch. 158. In that case the defense had been that the pro¬ 
ceeding should have been brought by petition of right against the Crown. The 
Court of Appeals rejected the argument, holding that the petition of right was 
confined to demands for conveyance of property or to money claims against 
the Crown and that unjustifiable administrative practices could be questioned 
in declaratory judgment proceedings. In the wake of the Dyson case, the 
declaration is widely used to secure construction of the duties and powers 
of administrative officials acting under statutes. 
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lack of jurisdiction”. We believe, therefore, that this case 
presents here only the issue relating to leant of jurisdiction 
argued in Point I. However, even if the District Court 
intended by its decision to indicate, not a lack of jurisdic¬ 
tion, but a refusal to exercise an existing jurisdiction, its 
decision is equally erroneous. 

The discretion of a court to decline to exercise’ its juris¬ 
diction, when that jurisdiction has been properly invoked, 
is extremely limited and may be resorted to by the court 
only if based on an established and recognized legal ground. 
In the recent decision of Meredith v. City of Winter Haven, 
320 U. S. 228 (1943), the Court indicated that jurisdiction 
should not be refused— 

“* * # In the absence of some recognized public policy 
or defined principle guiding the exercise of the juris¬ 
diction conferred, which would in exceptional cases 
warrant its non-exercise, * * 

See also, Brillhart v. Excess Ins. Co., 316 U. S. 491 (1942); 
American Automobile Ins. Co. v. Freundt, 103 F. (2d) 613 
(C. C. A. 7th, 1939); Mutual Life Ins. Co. v. Krejci, 123 F. 
(2d) 594 (C. C. A. 7th, 1941); Western Electric Co. v. Ham¬ 
mond, 135 F. (2d) 283 (C. C. A. 1st, 1943); E. W. Bliss Co. 
v. The Cold Metal Process Co., 102 F. (2d) 105 (C. C. A. 
6th, 1939). 

Particularly is this true, of course, when the discretion 
is exercised (as it was, if it vrere exercised here) not after 
a trial on the merits but at the threshold of the proceedings, 
prior even to the filing of an answer. The situation is 
wholly different from that presented when, at the conclu¬ 
sion of the hearing, the court is exercising its discretion to 
determine whether the particular remedy is appropriate 
under all the circumstances. See, e.g., Aetna Casualty Ins. 
Co. v. Quarles, 92 F. (2d) 321, 325 (C. C. A. 4th, 1937); 
Employees’ Liability Assur. Corp., Ltd. v. Ryan, 109 F. 
(2d) 690 (C. C. A. 6th, 1940). 
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In the situation here presented, where the action is dis¬ 
missed at the outset, the courts have recognized very few 
bases upon which jurisdiction may be rejected. The princi¬ 
pal ground suggested by the cases relates to a pending suit 
which will determine the issues raised by the declaratory 
action. Brillhart v. Excess Ins. Co., 316 U. S. 491 (1942). 
But even this generally recognized ground can be relied on 
only with caution. Ibid., 494-6; Western Electric Co. v. 
Hammond, 135 F. (2d) 283, 2S6-9 (C. C. A. 1st, 1943) 6 
United States Fidelity and Guaranty Co. v. Kocli, 102 F. 
(2d) 2S8 (C. G. A. 3rd, 1939); Maryland Casualty Co. v. 
Consumers Finance Service, 101 F. (2d) 514 (C. C. A. 3rd, 
1938). The Federal Buies themselves foreclose the possi¬ 
bility that the availability of another or different remedy, 
or the mere possibility of another suit, could provide a legal 
ground for refusal to exercise jurisdiction. Rule 57, Fed¬ 
eral Rules of Civil Procedure. See, also, Meredith v. 
Winter Haven, supra; Stephenson v. Equitable Life Assur. 
Soc., 92 F. (2d) 406 (C. C. A. 4th, 1937); Mutual Life Ins. 
Co. of New York v. Krejci, supra, p. 597; E. W. Bliss Co. v. 
Cold Metal Process Co., supra; Maryland Casualty Co. v. 
Consumers Finance Service, supra; and Doehler Metal Fur¬ 
niture Co. v. Warren, quoted at Note 3, supra. 

Other grounds which have had some limited recognition 
in this connection are that even if a declaratory judgment 
were otherwise warranted, it would not be effective in set¬ 
tling the controversy between the parties ( cf. Delno v. 1Mar¬ 
ket St. Ry. Co., 124 F. (2d) 965, 968 (C. C. A. 9th, 1942); 
Maryland Casualty Co. v. Consumers Finance Service, su¬ 
pra ), and that the controversy does not admit of “specific 
relief through a decree of a conclusive character” {cf. West¬ 
ern Electric Co. v. Hammond, supra). Others are enumer¬ 
ated by the Supreme Court in Meredith v. Winter Haven, 
supra, which are applicable to special types of cases and 

6 Note that the First Circuit Court pointed out that there might be a 
difference in the application of the rule of the Brillhart case (in which the 
courts involved were a state and a federal court) if the case involved two 
federal courts. 135 F. (2d) at 285 n. 1. 
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which illustrate plainly the limited discretion of courts pos¬ 
sessing- equity powers to decline to exercise jurisdiction. 

None of the foregoing possible established grounds were 
urged on the court below—and none could have been. 
Plainly appellants’ case presents none of the elements 
which would justify the district court’s refusal to hear and 
decide the cause on the merits. 

CONCLUSION. 

j 

It is, therefore, respectfully submitted that the judgment 
of the District Court dismissing the complaint is erroneous 
and should be reversed. 


Charles A. Horsky, 

Amy Ruth Mahin, 
Attorneys for Appellants. 


Covington, Burling, Rublee, 
Acheson & Shorb, 
Washington, D. C., 

Of Counsel. 

April, 1944. 
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APPENDIX TO APPELLANTS’ BRIEF. 

Tucker Act of March 3, 1SS7, c. 359, 24 Stat. 505, as 
amended, 28 U. S. C. sec. 41 (20): 

“(20) Suits against United States. Twentieth. Con¬ 
current with the Court of Claims, of all claims not exceed¬ 
ing $10,000 founded upon the Constitution of the United 
States or any law of Congress, or upon any regulation of 
an executive department, or upon any contract, express or 
implied, with the Government of the United States, or for 
damages, liquidated or unliquidated, in cases not sounding 
in tort, in respect to which claims the party would be en¬ 
titled to redress against the United States, either in a court 
of law, equity, or admiralty, if the United States were 
suable, and of all set-olfs, counterclaims, claims for dam¬ 
ages, whether liquidated or unliquidated, or other demands 
whatsoever on the part of the Government of the United 
States against any claimant against the Government in said 
court; and of any suit or proceeding commenced after the 
passage of the Revenue Act of 1921, for the recovery of any 
internal-revenue tax alleged to have been erroneously or 
illegally assessed or collected, or of any penalty claimed to 
have been collected without authority or any sum alleged 
to have been excessive or in any manner wrongfully col¬ 
lected under the internal-revenue laws even if the claim 
exceeds $10,000, if the collector of internal revenue by 
whom such tax, penalty, or sum was collected is dead or is 
not in office as collector of internal revenue at the time such 
suit or proceeding is commenced. Nothing in this para¬ 
graph shall he construed as giving to either the district 
courts or the Court of Claims jurisdiction to hear and de¬ 
termine claims growing out of the Civil War, and com¬ 
monly known as ‘war claims,’ or to hear and determine 
other claims which had been rejected or reported on 
adversely prior to the 3d day of March, 1887, by any court, 
department, or commission authorized to hear and deter¬ 
mine the same, or to hear and determine claims for pen¬ 
sions; or as giving to the district courts jurisdiction of 
cases brought to recover fees, salary, or compensaton for 
official services of officers of the United States or brought 
for such purpose by persons claiming as such officers or as 
assignees or legal representatives thereof; but no suit 
pending on the 27th day of June, 1898, shall abate or be 
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affected by this provision. No suit against the Government 
of the United States shall be allowed under this paragraph 
unless the same shall have been brought within six years 
after the right accrued for which the claim is made. The 
claims of married women, first accrued during marriage, 
of persons under the age of twenty-one years, first accrued 
during minority, and of idiots, lunatics, insane persons, and 
persons beyond the seas at the time the claim accrued, 
entitled to the claim, shall not be barred if the suit be 
brought within three years after the disability has ceased; 
but no other disability than those enumerated shall prevent 
any claim from being barred, nor shall any of the said dis¬ 
abilities operate cumulatively. All suits brought and tried 
under the provisions of this paragraph shall be tried by the 
court without a jury.” (Italics added.) 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 

1 Filed Apr 26 1943 

In the District Court of the United States for the 
District of Columbia. 

Civil Action No. 19482. 

John Di Benedetto, Inspector of Customs, No. 3325, 50-45 
41st Street, Long Island City, New York; Wayland 
C. Dorrance, U. S. Customs Inspector No. 3605, 
United States Customs Office, Dock 11, C. R. R. of 
N. J., Jersey City, New Jersey, Plaintiffs, 

v. 

Henry Morgenthau, Jr., Individually and as Secretary of 
the Treasury of the United States, Treasury Depart¬ 
ment, Washington, D. C., Defendant. 

Complaint for Declaratory Judgment. 

1. This is a complaint arising under the Customs Laws 
of the United States under which this Court has juris¬ 
diction pursuant to the provisions of Title 11, Section 
306, District of Columbia Code, and Title 28, Section 
41(5) United States Code, as amended. 

2. The plaintiff, John Di Benedetto, is and has been 
for nearly seven years regularly employed on an annual 
salary as an Inspector of Customs of the United States, 
and was for almost seven years before that employed on 
an annual salary as a Clerk of Customs of the United 

States. 

2 3. The plaintiff, Wayland C. Dorrance, is and 
has been for nearly twenty-four years regularly 

employed on an annual salary as an Inspector of Customs 
of the United States and was for nine years before that 
employed on an annual salary first as a Clerk, then as a 
Clerk and Acting Assistant Weigher, and later as an 
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Assistant Weigher of Customs at the Office of the Sur¬ 
veyor of Customs, New York, New York. 

4. The defendant, Henry Morgenthau, Jr., is the duly 
appointed, qualified and Acting Secretary of the Treasury 
of the United States, and as such has general supervision 
and control over the United States Customs Service and 
is charged with the duty of fixing the rate of extra com¬ 
pensation for overtime services of plaintiff and other cus¬ 
toms officers and employees similarly situated, in the 
manner and form established by the Act of February 13, 
1911, Ch. 46, Sec. 5, 36 Stat. 402, 19 U. S. Code, Sec. 267, 
and further provided for by the Act of June 17, 1930, 
Ch. 497, Sec. 451, 46 Stat. 715 as amended by the Act of 
June 25, 1938, Ch. 679, 52 Stat. 1082, 19 U. S. Code, Sec. 
1451. 

5. Section 5 of the Act of February 13, 1911, Ch. 46, 
36 Stat. 901, as amended by the Act of February 7, 1920, 
Ch. 61, 41 Stat. 402, 19 U. S. Code, Sec. 267, provides: 

“Sec. 267. Compensation for Overtime Services: Fixing 
Working Hours. 

“The Secretary of the Treasury shall fix a reasonable 
rate of extra compensation for overtime services of in¬ 
spectors, storekeepers, weighers, and other customs offi¬ 
cers and employees who may be required to remain on 
duty between the hours of five o’clock postmeridian 
3 and eight o’clock antemeridian, or on Sundays or 
holidays, to perform services in connection with the" 
lading or unlading of cargo, or the lading of cargo or 
merchandise for transportation in bond or for exportation 
in bond or for exportation with benefit of drawback, or 
in connection with the receiving or delivery of cargo on 
or from the wharf, or in connection with the unlading, 
receiving, or examination of passengers’ baggage, such 
rates to be fixed on the basis of one-half day’s additional 
pay for each two hours or fraction thereof of at least 
one hour that the overtime extends beyond five o’clock 
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postmeridian (but not to exceed two and one-half days’ 
pay for the full period from five o’clock postmeridian to 
eight o’clock antemeridian), and two additional days’ pay 
for Sunday or holiday duty. The said extra compensa¬ 
tion shall be paid by the master, owner, agent or con¬ 
signee of such vessel or other conveyance whenever such 
special license or permit for immediate lading or unlading 
or for lading or unlading at night or on Sundays or holi¬ 
days shall be granted to the collector of customs, who 
shall pay the same to the several customs officers and em¬ 
ployees entitled thereto according to the rates fixed there¬ 
for by the Secretary of the Treasury. Such extra com¬ 
pensation shall be paid if such officers or employees have 
been ordered to report for duty and have so reported, 
whether the actual lading, unlading, receiving, delivery, or 
examination takes place or not. In those ports where custo¬ 
mary working hours are other than those hereinabove men¬ 
tioned, the collector of customs is vested with authority 
to regulate the hours of customs employees so as to 
agree with prevailing working hours in said ports, but 
nothing contained in this section shall be construed in 
any manner to affect or alter the length of a working day 
for customs employees or the overtime pay herein fixed. 
(Feb. 13, 1911, c. 46, sec. 5, 36 Stat. 901; Feb. 7, 1920, c. 
61, 41 Stat. 402.)” 

6. Section 451 of the Act of June 17, 1930, Oh. 497, 46 
Stat. 715 as amended by Section 9 of the Act of June 25, 
1938, Ch. 679, 52 Stat. 1082, 19 U. S. Code, Sec. 1451 pro¬ 
vides : 

“Sec. 1451. Same; Extra Compensation. 

“Before any such special license to unlade shall be 
granted, the master, owner, or agent, of such vessel or 
vehicle shall be required to give a bond in the penal sum 
to be fixed by the collector conditioned to indemnify the 
United States for any loss or liability which might occur 
or be occasioned by reason of the granting of such spe- 
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cial license and to pay the compensation and ex- 
4 penses of the customs officers and employees as¬ 
signed to duty in connection with such unlading at 
night or on Sunday or a holiday, in accordance with the 
provisions of sections 261 and 267 of this title. In lieu 
of such bond the owner, or agent, of any vessel or vehicle 
or line of vessels or vehicles may execute a bond in a 
penal sum to be fixed by the Secretary of the Treasury 
to cover and include the issuance of special licenses for 
the unlading of vessels or vehicles belonging to such line 
for a period of one year from the date thereof. Upon a 
request made by the owner, master, or person in charge 
of a vessel or vehicle, or by or on behalf of a common 
carrier or by or on behalf of the owner or consignee of 
any merchandise or baggage, for overtime services of 
customs officers or employees at night or on a Sunday or 
holiday, the collector shall assign sufficient customs offi¬ 
cers or employees if available to perform any such serv¬ 
ices which may lawfully be performed by them during 
regular hours of business, but only if the person request¬ 
ing such services gives a bond in a penal sum to be fixed 
by the collector, conditioned to pay the compensation and 
expenses of such customs officers and employees, who 
shall be entitled to rates of compensation fixed on the same 
basis and payable in the same manner and upon the same 
terms and conditions as in the case of customs officers 
and employees assigned to duty in connection with lading 
or unlading at night or on Sunday or a holiday. Nothing 
in this section shall be construed to impair the existing 
authority of the Treasury Department to assign customs 
officers or employees to regular tours of duty at nights 
or on Sundays or holidays when such assignments are in 
the public interest. As amended June 25, 1938, 5 p. m., 
E. S. T., c. 679, sec. 9, 52 Stat. 1082.” 

7. From February 7, 1920, continuously until Decem¬ 
ber 31, 1941, the Secretary of the Treasury ordered his 
agents and subagents to pay customs employees compen- 
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sation for work done on holidays upon the basis of two 
additional days’ pay as provided for in the above stat¬ 
utes. 

8. On December 31, 1941, the defendant, Henry Mor- 
genthau, Jr., through W. N. Thompson, Administrative 
Assistant to the Secretary, made the following order: 

“Regular hours of duty will be required of employees of 
the Treasury Department in "Washington and in the Field 
on New Year’s Day, Thursday, January 1, 1942, in view 
of the war. 

By direction of the Secretary: 

(Signed) W. N. THOMPSON 
Administrative Assistant to the Secretary.” 

5 9. The regular day’s pay of plaintiff John Di 

Benedetto is and has been since August 1, 1941, 
fixed at the sum of $6.66. 

10. Pursuant to said administrative order, plaintiff 
John Di Benedetto reported for duty at Pier 32 North 
River at 8:00 a. m. on January 1, 1942, and was actively 
engaged in the performance of his duties as Inspector of 
Customs in connection with lading of cargo of the S. S. 
Argentina from that hour until he went off duty at 
5:00 p. m. 

11. On the same day, January 1, 1942, plaintiff John Di 
Benedetto signed a “statement of services rendered” 
(Customs Form 3851) stating that on January 1, 1942, he 
performed eight hours of overtime service for which he 
was entitled to $13.33 calculated on a rate of pay of $6.66 
a dav. 

W 

12. After completion of said duty plaintiff John Di 
Benedetto properly filled out and signed a pay voucher 
(Customs Form 4961) for eight hours of overtime service 
rendered in connection with the lading of Cargo on Janu¬ 
ary 1, 1942, said voucher calling for payment of extra 
compensation in the amount of $13.33, calculated on a 
regular rate of pay of $6.66 a day. 
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13. Plaintiff John Di Benedetto has not at any time 
received extra compensation equal to two additional days’ 
pay for the overtime services which he performed on the 
holiday of January 1, 1942. 

14. On May 29, 1942, the defendant, Henry Morgenthau, 
Jr., through Frank A. Clancy, District Deputy Surveyor, 
District #8, who conveyed the order by telephonic com¬ 
munication, ordered the Office of Surveyor of Customs, 
New York, N. Y., to observe regular hours of duty on 

Decoration Day, Saturday, May 30, 1942. 

6 15. The regular day’s pay of plaintiff Wayland 

C. Dorrance is and has been since October 1, 1941, 
fixed at the sum of $7.77. 

16. Pursuant to said administrative order, plaintiff 
Wayland C. Dorrance reported for duty at the Baltimore 
& Ohio Railway, Dock #12, at 8 a. m. on May 30, 1942, 
and was actively engaged in the performance of his duties 
as Inspector of Customs in connection with unlading of 
cargo of a railway freight car from that hour until he 
went off duty at 5:00 p. m. 

17. On the same day, May 30, 1942, plaintiff Wayland 
C. Dorrance signed a “statement of services rendered” 
(Customs Form 3851) stating that on May 30, 1942, he 
performed eight hours of overtime service for which he 
w T as entitled to $15.55, calculated on a rate of pay of 
$7.77 a day. 

18. After completion of said duty plaintiff Wayland C. 
Dorrance properly filled out and signed a pay voucher 
(Customs Form 4961) for eight hours of overtime service 
rendered in connection with the unlading of cargo on 
May 30, 1942, said voucher calling for payment of extra 
compensation in the amount of $15.55, calculated on a 
regular rate of pay of $7.77 a day. 

19. Plaintiff Wayland C. Dorrance has not at any time 
received extra compensation equal to two additional days’ 
pay for the overtime services which he performed on the 
holidav of Mav 30, 1942. 
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20. On November 10, 1942, the defendant, Henry Mor- 
genthau, Jr., through Frank A. Clancy, District 

7 Deputy Surveyor, District #8, who conveyed the 
order by telephonic communication, ordered the 

Office of Surveyor of Customs, New York, N. Y., to ob¬ 
serve regular hours of duty on Armistice Day, Wednes¬ 
day, November 11, 1942. 

21. Pursuant to said administrative order, plaintiff 
Wayland C. Dorrance reported for duty at the Central 
R. R., Docks 7/14 at S:Q0 a. m. on November 11, 1942, and 
was actively engaged in the performance of his duties as 
Inspector of Customs in connection with lading of cargo 
of railway freight cars from that hour until he went off 
duty at 5:00 p. m. 

22. On the same day, November 11, 1942, plaintiff Way- 
land C. Dorrance signed a “statement of services ren¬ 
dered’’ (Customs Form 3851) stating that on November 
11, 1942, he performed eight hours of overtime service for 
which he was entitled to $15.55, calculated on a rate of 
pay of $7.77 a day. 

23. After completion of said duty plaintiff Wayland C. 
Dorrance properly filled out and signed a pay voucher 
(Customs Form 4961) for eight hours of overtime service 
rendered in connection with the lading of cargo on No¬ 
vember 11, 1942, said voucher calling for payment of 
extra compensation in the amount of $15.55, calculated 
on a regular rate of pay of $7.77 a day. 

24. Plaintiff Wayland C. Dorrance has not at any time 

received extra compensation equal to two additional days’ 
pay for the overtime services which he performed on the 
holiday of November 11, 1942. * 

25. On November 25, 1942, the defendant, Henry Mor- 
genthau, Jr., through Frank A. Clancy, District 

8 Deputy Surveyor, District #8, who conveyed the 
order by telephonic communication, ordered the Of¬ 
fice of Surveyor of Customs, New York, N. Y., to observe 
regular hours of duty on Thanksgiving Day, Thursday, 
November 26, 1942. 
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26. Pursuant to said administrative order, plaintiff 
Wayland C. Dorrance reported for duty at Docks 7/14 in 
Jersey City at 8:00 a. m., on November 26, 1942, and was 
actively engaged in the performance of his duties as 
Inspector of Customs in connection with lading cargo of 
railway freight cars from that hour until he went off duty 
at 5:00 p. m. 

27. On the same day, November 26, 1942, plaintiff Way- 
land C. Dorrance signed a “statement of services ren¬ 
dered” (Customs Form 3851) stating that on November 
26, 1942, he performed eight hours of overtime service for 
which he was entitled to $15.55, calculated on a rate of 
pay of $7.77 a day. 

28. After completion of said duty, plaintiff Wayland 
C. Dorrance properly filled out and signed a pay voucher 
(Customs Form 4961) foreight hours of overtime service 
rendered in connection with the lading of cargo on No¬ 
vember 26, 1942, said voucher calling for payment of extra 
compensation in the amount of $15.55, calculated on a 
regular rate of pay of $7.77 a day. 

29. Plaintiff Wayland C. Dorrance has not at any time 
received extra compensation equal to two additional days’ 
pay for the overtime services which he performed on the 

holiday of November 26, 1942. 

9 30. The defendant, Henry Morgenthau, Jr., has 

at no time paid the plaintiff, John Di Benedetto, 
compensation at the statutory rate for overtime services 
rendered on the holiday of January 1, 1942. 

31. The defendant, Henry Morgenthau, Jr., has at no 
time paid the plaintiff, Wayland C. Dorrance, compensa¬ 
tion at the statutory rate for overtime services rendered 
on the holidays of May 30, November 11 and November 26. 

32. On January 12, 1942, W. R. Johnson, Commissioner 
of Customs, and Assistant to the Assistant Secretary of 
the Treasury under the Under-Secretary of the Treasury, 
by telephone advised C. A. Horsky, Counsel for the Na¬ 
tional Customs Service Association, that overtime would 



10 


be paid only for work done after 5:00 p. m. on January, 
1, 1942, that is, that January 1 would be treated as any 
regular working day. 

33. On January 17, 1942, C. A. Horsky, on bebalf of the 
National Customs Service Association, requested, in a 
letter outlining the claims of plaintiffs and other em¬ 
ployees so situated, to which was attached a brief sup¬ 
porting their claims, a favorable decision on the New 
Year’s Day matter by defendant, Henry Morgenthau, Jr., 
through his agent Edward H. Foley, General Counsel to 
the Treasury Department. On February 11, 1942, the de¬ 
fendant, Henry Morgenthau, Jr., answered the request 
by letter through his agent Huntington Cairns, Assistant 
General Counsel to the Treasury Department, stating, 
“The question of payment for such services has been re¬ 
ferred to the Comptroller General for decision.” 

10 34. On August 6, 1942, C. A. Horsky, on behalf 

of the National Customs Service Association, by 
letter with memoranda attached, requested the defendant, 
Henry Morgenthau, Jr., through his delegatee, Lindsay C. 
Warren, Comptroller General of the United States, to 
come to a decision in regard to overtime pay for New 
Year’s Day. 

35. By letter bearing the date of September 1, 1942, the 
defendant, Henry Morgenthau, Jr., answered the above- 
mentioned request of C. A. Horsky through his delegatee, 
Lindsay C. Warren, Comptroller General of the United 
States, declining to honor the claims of customs employees 
until the Court of Claims had decided Myers v. United 
States then pending. 

36. On March 13, 1943, C. A. Horsky, again on behalf 
of the National Customs Service Association, requested 
the defendant, Henry Morgenthau, Jr., through his agent, 
Randolph Paul, General Counsel of the Treasury Depart¬ 
ment, to direct payment to the Customs officials and em¬ 
ployees at the rate of two additional days’ pay for holi¬ 
day services rendered pursuant to administrative order 
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since December 31, 1941, inasmuch as a favorable deci¬ 
sion by the Court of Claims in the case of Howard C. 
Myers v. United States on February 1, 1943, had removed 
the basis upon which the payment had theretofore been 
refused. 

37. By letter dated April 10, 1943, to C. A. Horsky, the 
defendant, Henry Morgenthau, Jr., through his agent, 
Herbert E. Gaston, Acting Secretary of the Treasury, 
again declined to direct payment. 

38. Plaintiffs John Di Benedetto and Wayland C. Dor- 
rance, along with other customs officers and em- 

11 ployees, have during the period since December 31, 
1941, been required by administrative order to per¬ 
form holiday services. There is due the plaintiff, John Di 
Benedetto, for such overtime services, the sum of $13.33 
and no part thereof has been paid. There is due the plain¬ 
tiff, Wayland C. Dorrance, for such overtime services, 
the sum of $46.65 and no part thereof has been paid. 
Plaintiffs may in the future be required to perform serv¬ 
ices on holidays. Unless their right to two additional 
days’ pay for holiday services, as fixed by statute, be 
determined by this Court, plaintiffs will continue to suf¬ 
fer injury whenever ordered to perform services on a 
holiday pursuant to administrative order. 

39. In failing to order that compensation equal to two 
additional days’ pay be made to plaintiffs John Di Bene¬ 
detto and Wayland C. Dorrance the defendant, Henry 
Morgenthau, Jr., through his agents and subagents ex¬ 
ceeded the authority conferred on him by the Act of Feb¬ 
ruary 13, 1911, Ch. 46, Sec. 5, 36 Stat. 901, as amended by 
the Act of February 7, 1920, Ch. 61, 41 Stat. 402, 19 U. S. 
Code, Sec. 267, and his Order is null, void, and of no ef¬ 
fect in so far as it contemplates and has resulted in a 
denial of overtime compensation to the plaintiffs and 
other customs employees so situated for service per¬ 
formed on holidays pursuant to administrative order. 
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40. It is the unqualified ministerial duty of the de¬ 
fendant, Henry Morgenthau, Jr., as Secretary of the Treas¬ 
ury, to direct his agent, G. F. Allen, Chief Disbursing 
Officer, to pay over to plaintiff John Di Benedetto the sum 

of $13.33, being the overtime pay due plaintiff for 
12 services on January 1, 1942, and to pay over to 
plaintiff Way land C. Dorrance the sum of $46.65, 
being the overtime pay due to plaintiff for services on 
May 30, November 11, and November 26, 1942. 

41. It is unlawful and contrary to the Act of February 
13, 1911, Ch. 46, Sec. 5, 36 Stat. 901, as amended by the 
Act of February 7, 1920, Ch. 61, 41 Stat. 402, 19 U. S. 
Code, Sec. 267, for the defendant, Henry Morgenthau, Jr., 
or any of his agents or assistants to refuse to pay plain¬ 
tiff extra compensation for overtime services upon the 
basis set forth in the statute. Unless he is restrained the 
said defendant will continue, through his agents, to deny 
plaintiffs’ right to extra compensation for overtime serv¬ 
ices performed on holidays pursuant to administrative 
order and will continue to do so for all like overtime 
services performed in the future and on other holidays by 
plaintiffs and other similarly situated customs officers and 
employees. Plaintiffs have no adequate remedy at law 
and will suffer irreparable damage unless enforcement of 
the statute is decreed. 

Wherefore, the plaintiff prays: 

1. That this Court make and enter a declaratory judg¬ 
ment declaring, adjudging and decreeing: 

(a) That the Order of December 31, 1941, made by the 
defendant, Henry Morgenthau, Jr., through W. N. Thomp¬ 
son, Administrative Assistant to the Secretary, and the 
Orders of May 29, of November 10, and of November 25, 
1942, made by the defendant, Henry Morgenthau, Jr., 
through Frank A. Clancy, District Deputy Surveyor, Dis¬ 
trict #8, were, under the express provisions of the Act of 
February 13, 1911, Ch. 46, Sec. 5, 36 Stat. 901, as amended 
by the Act of February 7, 1920, Ch. 61, 41 Stat. 402, 19 
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U. S. Code, Sec. 267, orders for plaintiffs and other 

13 customs officers and employees to work overtime 
on those days for the benefit and convenience of 

private interests. 

(b) That plaintiffs and all customs officers and em¬ 
ployees similarly assigned are entitled by law to extra 
compensation fixed by statute for overtime services ren¬ 
dered pursuant to administrative order on such legal 
public holidays as the first day of January, the 22nd day 
of February, the 30th day of May, the fourth day of 
July, the first Monday of September, the 11th day of No¬ 
vember, the last Thursday of November, and Christmas 
Day. 

(c) That plaintiff John Di Benedetto is entitled by law 
to the sum of $13.33 as extra compensation for overtime 
services rendered on the holiday January 1, 1942; and 
that plaintiff Wayland C. Dorrance is entitled by law to 
the sum of $46.65 as extra compensation for overtime 
services rendered on the holidays of May 30, November 
11, and November 26, 1942. 

(d) That the right of plaintiff John Di Benedetto to 
extra compensation for overtime services on the holiday 
January 1, 1942, and the right of plaintiff Wayland C. 
Dorrance to extra compensation for overtime services on 
the holidays of May 30, November 11, and November 26, 
1942, are in no way abridged by the last sentence of Sec¬ 
tion 451 of the Act of June 17, 1930, Ch. 497, Sec. 451, 46 
Stat. 715 as amended by the Act of June 25, 1938, Ch. 
679, 52 Stat. 1082, 19 U. S. Code, Sec. 1451. 

(e) That it is the duty of the defendant, Henry Mor- 
genthau, Jr., to order his agents and assistants to 

14 pay over to plaintiff John Di Benedetto the sum of 
$13.33 as full extra compensation for overtime serv¬ 
ices rendered by plaintiff on New Year’s Day, 1942, and 
to pay over to plaintiff Wayland C. Dorrance the sum of 
$46.65 as full extra compensation for overtime services 
rendered by plaintiff on May 30, November 11, and No¬ 
vember 26, 1942. 
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(f) That the duty of defendant, Henry Morgentliau, 
Jr., to order his agents and assistants to pay over to the 
plaintiffs and all customs officers and employees similarly 
situated full extra compensation for overtime services 
rendered on holidays, pursuant to administrative order, is 
in no way affected by the failure of the defendant, Henry 
Morgcnthau, Jr., and his agents and assistants to collect 
in whole or in part from the several private interests 
served the statutory amounts due such customs officers 
and employees for overtime services rendered. 

2. That plaintiffs have judgment against defendant for 
costs. 

3. For such other and further relief as this Court may 
deem just and proper. 

AMY RUTH MAHIN 
CHARLES A. HORSEY 
Attorneys for Plaintiffs 
COVINGTON, BURLING, RUBLEE, 

ACHESON & SHORB 


701 Union Trust Building. 


Washington, D. C., 


Of Counsel 

# • • # 

• # 
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Verification 


District of Columbia, ss: 

John Di Benedetto, being duly sworn, deposes and says 
that he is one of the plaintiffs named in the foregoing 
complaint, that he has read the same, and that he verily 
believes the facts therein stated to be true. 

JOHN Di BENEDETTO 

Subscribed and sworn to before me this 23rd day of 
April, 1943. 

JULIUS WALDAM 

Notary Public, Kings County. 

Kings Co. Clk’s No. 57, N. Y. Co. Clk’s No. 100. 

My commission expires March 30, 1944. 
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Verification 

District of Columbia, ss: 

Wayland C. Dorrance, being duly sworn, deposes and 
says that he is one of the plaintiffs named in the fore¬ 
going complaint, that he has read the same, and that he 
verily believes the facts therein stated to be true. 

WAYLAND C. DORRANCE 

Subscribed and sworn to before me this 23rd day of 
April, 1943. 

JULIUS WALDAM 

Notary Public , Kings County. 
Kings Co. Clk’s No. 57, N. Y. Co. Clk’s No. 100. 
My commission expires March 30, 1944. 

• ••••#•##• 

16 Filed Dec 1 1943 

Motion to Dismiss 

The defendant, Henry Morgenthau, Jr., individually and 
as Secretary of the Treasury, moves the Court to dismiss 
the complaint on the ground: 

(1) That the complaint fails to state a claim against 
the defendant upon which relief may be granted. 

EDWARD M. CURRAN 
United States Attorney 

DANIEL B. MAHER 
Assistant United States 
Attorney 

• * • • • * • # • • 

17 Filed Jan 7 1944 

Motion to Dismiss for Lack of Jurisdiction 

Comes now the defendant in the above entitled cause 
and moves the Court as follows: 
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(1) To dismiss this action for want of jurisdiction. 

EDWARD M. CURRAN 
United States Attorney 

DANIEL B. MAHER 
Assistant United States 
Attorney 

##•###•### 

18 Filed Jan 21 1944 

Judgment Dismissing Complaint and Order Granting 
Motion to Dismiss for Lack of Jurisdiction and Grant¬ 
ing Leave to the Defendants to Withdraw Motion to 
Dismiss for Failure to State a Cause 

Upon consideration of the motion to dismiss for failure 
to state a cause of action; and the motion to dismiss for 
lack of jurisdiction in this Court; and upon consideration 
of the argument of counsel in open court, and the Court 
being fully advised in the premises, it is by this Court 
this 21st day of January, 1944, 

Adjudged, Ordered and Decreed as follows: 

1. That leave be and hereby is given to the defendants 
to withdraw their motion to dismiss for failure to state 
a cause of action. 

2. That the motion of the defendants to dismiss for 
lack of jurisdiction be, and the same hereby is, granted. 

3. That the complaint herein be, and the same hereby is, 
dismissed. 

T. ALAN GOLDSBOROUGH 
Justice 

No objection as to form: 

AMY RUTH MAHIN 
Attorney for Plaintiff 
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19 Filed Jan 29 1944 

Notice of Appeal 

Notice is hereby given that John Di Benedetto and 
Wayland C. Dorrance, plaintiffs above named, hereby ap¬ 
peal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the final judgment dismissing the 
complaint in this action, entered on January 21, 1944. 

Dated: Washington, D. C., January 29, 1944. 

CHARLES A. HORSKY, 

AMY RUTH MAHIN, 
Attorneys for Plaintiff, 

701 Union Trust Building, 
Washington, D. C. 


20 Filed Feb 4 1944 

Stipulation as to Record on Appeal 

It Is Hereby Stipulated and Agreed by and between 
the attorneys for the parties that the record on appeal 
in the above named case shall consist of the following: 

1. Complaint, filed April 26, 1943. 

2. Motion to dismiss for failure to state a claim, filed 
December 1, 1943. 

3. Motion to dismiss for lack of jurisdiction, filed Jan¬ 
uary 7, 1944. 

4. Judgment dismissing complaint, and order granting 
motion to dismiss for lack of jurisdiction and granting 
leave to the defendant to withdraw motion to dismiss for 
failure to state a claim, entered January 21, 1944. 
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5. Notice of appeal, filed January 29, 1944. 

6. This stipulation. 

Dated: Washington, D. C., January 29, 1944. 

DANIEL B. MAHER, 

Assistant United States Attorney, 
Attorney for Defendants . 

CHARLES A. HORSKY, 

AMY RUTH MAHIN, 

Attorneys for Plaintiffs, 

701 Union Trust Building, 
Washington, D. C. 
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United States Court of Appeals 

DISTRICT OP COLUMBIA 

April Term, 1944 
No. 8709 

John Di Benedetto and Wayland C. Dorrance, appellants 

v. 

Henry Morgenthau, Jr., Secretary of the Treasury, 

appellee 

APPEAL FROM THE DISTRICT COURT OF THE UMTED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOB APPELLEE 

COUNTER-STATEMENT of case 

The statement in the appellants’ brief, pages 2-^5, is cor¬ 
rect. Briefly, the appellant Di Benedetto, a customs inspec¬ 
tor at the port of New York, in compliance with an order of 
the Treasury Department to perform “regular hours of duty,” 
worked on New Year's Day, Thursday, January 1, 1942, and 
the appellant Dorrance in compliance with similar orders 
worked on Decoration Day, Saturday, May 30, 1942, Armi¬ 
stice Day, November 11, 1942, and Thanksgiving Day, Thurs¬ 
day, November 26, 1942. For these days the appellants were 
not permitted two days’ pay, notwithstanding 19 U. S. C., 
Section 267, which provides the Secretary of the Treasury 
shall fix a reasonable rate of extra compensation for overtime 
services of customs officers who may be required to remain 
on duty on holidays, such rates to be fixed on the basis of two 

(i) 
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additional days' pay for holiday duty, which compensation 
shall be paid by the owner of the particular vessel and cargo 
involved. (For full text of statute see the joint appendix in 
appellants’ brief, pages 3-4). In the court below, the ap¬ 
pellants sued for a declaratory judgment adjudging, among 
other things, that they were entitled by law to extra compen¬ 
sation fixed by statute for holiday work. The appellee moved 
to dismiss because no ground for relief was stated. Before 
that motion was heard, the Supreme Court rendered its deci¬ 
sion in United States v. Myers, 320 U. S. 561 (1944), which 
seemed to dispose of the question adversely to the appellee’s 
contention. Thereupon, a substitute motion attacking the 
complaint for lack of jurisdiction was filed, entertained, and 
granted. The said motion and this appeal raise the question 
whether the suit for declaratory judgment was, in effect, a 
case brought “to recover fees, salary, or compensation for of¬ 
ficial services of officers of the United States” and as such one 
over which a District Court of the United States has no juris¬ 
diction by the terms of the Tucker Act, 28 U. S. C. Section 41 
(20) (Appellants’ brief, pages 20-21). 

SUMMARY OF ARGUMENT 

An action for a declaratory judgment may not serve a pur¬ 
pose which a suit for money judgment growing out of the 
same cause would not serve. Therefore, if the appellants 
could not have sued the United States for the overtime com¬ 
pensation which they claim ( Callahan v. United States, 74 
App. D. C. 281, 122 F. (2d) 216 (1944)) neither should 
they prevail in a suit for a declaratory judgment against an 
executive officer of the United States. CaUahan v. United 
States declares as to the companion case therein of Meyer v. 
Morgen than, that such suit as in the instant case is maintain¬ 
able; but the jurisdictional question posed by the Tucker Act 
was not therein considered or decided. 

ARGUMENT 

Thes appellants could have sued in the Court of Claims as 
did the plaintiffs in United States v. Myers , 320 U. S. 561 
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(1944). The Tucker Act is designed to keep out of the Dis¬ 
trict Court controversies which belong in the Court of Claims. 
The appellants, if their position is correct, are entitled to com¬ 
pensation. That they are officers of the United States 
is admitted in their brief. It is as such officers that they are 
entitled to such compensation. Hence, the suit is one to re¬ 
cover compensation “for the official services of officers of the 
United States” (28 U. S. C. Section 41 (20)). 

The Declaratory Judgment Act (48 Statute 955, 28 U. S. C. 
400) has not given the District Court jurisdiction over con¬ 
troversies which it would not otherwise have. Putnam v. 

I ekes, 64 App. D. C. 339,78 F. (2d) 223 (1935); Love v. United 
States, 108 F. (2d) 43 (C. C. A. 8, 1939). But to permit the 
appellants here to obtain a declaratory judgment adjudicat¬ 
ing rights in controversy, while at the same time denying them 
in the District Court, the compensation to which they are 
entitled only if the said adjudication is favorable, would be 
in effect to attribute to the Declaratory Judgment Act a 
remedial effect which the decisions say it does not have. This 
Court in Callahan v. United States, 74 App. D. C. 281, 122 F. 
(2d) 216 (1941) considered the companion case of Harry A. 
Meyer, who sought a declaratory judgment against the Secre¬ 
tary of the Treasury as do the appellants in the instant case. 
This Court held that Meyer was entitled to such judgment. 
But in that case the only question raised by the appellee was 
as to the correctness of the interpretation of the statute by 
the Secretary of the Treasury. In that case no contention 
was made by the appellee, as is made here, that the Tucker 
Act deprives district courts of jurisdiction over such a con¬ 
troversy. Hence, Callahan v. United States is not authority 
for the point raised on this appeal. If the Court of Claims, - 
and that Court only, has jurisdiction to entertain a suit for 
a money judgment in this matter, it would seem that to give 
the District Court jurisdiction to adjudicate rights on which 
such compensation necessarily depends would be to create 
a conflict and confusion in jurisdiction which Congress did not 
desire or intend. 
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Respectfully submitted. 

Edward M. Curran, 

United States Attorney, 

Daniel B. Maher, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee. 
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